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COMMENT. 4.53 

however much they may be approved by local opinion, are undoubt- 
edly looked upon throughout the country as a whole as obnoxious to 
the spirit of our institutions. 

In this connection, it may not be out of place to note some of 
the attempts which have been made to limit or extend the applica- 
tion of this Thirteenth Amendment. It is hardly necessary to 
allude to the effort made in the Slaughter House Cases, 16 Wall. 36, 
to include within "involuntary servitudes" monopolies created by 
law in occupations which, in the absence of statute, would be lawful 
for the public. In Tyler v. Heidom, 46 Barb. 439, an interesting 
but futile attempt was made to apply the amendment to invalidate 
an obligation to pay an annual rental in bushels of wheat in accord- 
ance with the covenant of the grantee of the land concerned. On 
the ground that begetting a bastard child had been made a mis- 
demeanor it has been held not unconstitutional to compel the father 
to work out fines under bastardy proceedings. Myers v. Stafford, 
114 N. C. 234. And a State constitutional provision substantially 
similar to the Thirteenth Amendment has been held not to be 
contravened by a statute providing that a wilful failure by a laborer 
without just cause to reasonably fulfill his contract should render 
bim liable to fine or imprisonment. State v. Williams, 32 S. C. 583. 
Again, the employment at labor of a person committed to a city 
prison, crediting him with one dollar a day on the judgment against 
him is not repugnant to the Amendment. Topeka v. Boutwell, 53 
Kan. 20. On the other hand, in Thompson v. Bunion, 117 Mo. 83, 
a statute authorizing a vagrant, unconvicted of crime, to be hired 
for six months to the highest bidder, was declared a contravention. 
An exceptionally salutary application was made when it was held 
in Re Sah Quah, 31 Fed. 327, that the customs prevalent in Alaska 
of slaveholding and enforced servitude among the native tribes 
were not only contrary to the terms of the Amendment, but also 
subject to its provisions. 

As has been intimated, it is its connection with the race question 
in the South which lends to the recent peonage case its .chief im- 
portance. As long as the cleft between the races remains so broad, 
as long as the memories of negro slavery remain so vivid, as long 
as the negro race itself remains in a condition of such widespread 
ignorance, courts will undoubtedly have to deal with efforts such 
as are involved in this case to nullify in part the constitutional re- 
quirements on this subject. It will be generally agreed that, aside 
from the purely legal phase of the question, to permit such practices 
would have an unhealthy influence, and would tend to the postpone- 
ment of the solution of one of our most vital as well as most difficult 
national problems. 

ASSUMPTION OF RISK GROWING OUT OF THE NON-PERFORMANCE OF 
A MASTER'S STATUTORY DUTY. 

That the common law places upon the master certain duties for 
the protection of his servant is fundamental ; that these duties cannot 
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be delegated so as to relieve the master from liability, although 
deducible from, is equally elemental with the first proposition. One 
of these common law duties is the furnishing of reasonably safe 
implements with which to work. The courts have, however, en- 
grafted upon this principle a qualification, in that, although the 
master has not performed his full duty, thereby creating an ad- 
ditional risk which was both obvious and ordinary, yet the servant 
by continuing his employment with knowledge of such delict, was 
conclusively presumed to have accepted the increased hazard arising 
therefrom. That is the doctrine of "assumption of risk." If an 
injury accrued to him in such a contingency the servant was deemed 
to have waived the master's non-performance of duty and no 
recovery was possible. 

Do the same rules of law apply if the master is under a statutory 
duty to provide protection for his servant? The United States 
Circuit Court of Appeals has come to the conclusion recently that 
the doctrine of "assumption of risk" is equally applicable, whether 
the duty be statutory or of the common law. A statute of Missouri 
designed for the protection of employees provided that all exposed 
gearings, etc., should be guarded. An employer complied with 
the statute, but for a period of six weeks prior to an injury to one 
of his employees he had allowed some of the guards to fall into 
disuse so that a pair of rapidly revolving cogwheels were left 
exposed. A servant, a girl of 20 years of age, was required to work 
at the machine containing these wheels, about ten or fifteen minutes 
each day, and in consequence of their unguarded condition was 
injured. The Circuit Court of Appeals holds that the servant is 
entitled to no recovery, since by continuing in her employment she 
had assumed the risk arising from the failure of the master to 
comply with his statutory duty. In a strong dissenting opinion 
Judge Thayer takes an opposite view. St. Louis Cordage Co. 
v. Miller, 126 F. 495. 

As to whether acquiescence by the servant under the above 
conditions will be regarded in law as a waiver of compliance by the 
master of a statutory duty, the courts differ. That there is no 
waiver and that the servant is entitled to recovery for an injury 
arising from the breach seems to be the rule in England, Illinois, 
Indiana, Missouri, Wisconsin and Tennessee. Some of these courts 
even hold that the servant's contributory negligence will not affect 
his recovery. On the other hand, the courts of Massachusetts, 
New York, Michigan, Alabama and Colorado agree that the risk 
arising from the breach of a statutory duty can be assumed as readily 
as that resulting from a common law obligation. 

The courts sustaining the doctrine of waivers rely in great part 
on the maxim, "Volenti non fit injuria," and recurrence is made 
for support to the case of Thomas v. Quartermaine , 18 Q. B. D. 
685, in which it is said the maxim was first prominently applied 
to an action for personal injuries. A later case, however, states^ 
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"in Thomas v. Quartermaine both the Lord Justices thought the 
maxim would not apply at all where the injury arose by the direct 
breach by the defendant of a statutory duty." Per Wills, J., in 
Baddeley v. Granville, 19 Q. B. D. 423. In the latter case a man 
was required by statute to be kept constantly at the entrance to 
mines when the men were going up or down the shaft. Plaintiff 
knew it to be the regular custom not to have a man in attend- 
ance at night, and in consequence of such absence an injury re- 
sulted. It was held the defense of volenti non fit injuria had no 
application when an injury arose through the breach of a statutory 
duty by the employer and recovery was allowed. Vide Smith v. 
Baker, 1891 App. Cases 325 ; also Yarmouth v. France, 19 Q. B. D. 
647, 653, 657. 

So, in Cutlett v. Young, 143 111., 74, a statute provided that cages 
used for conveying miners up and down a shaft should be covered. 
Plaintiff continued working knowing of defendant's neglect to 
cover the cages, and later was injured through the omision, but was 
allowed to recover. The court said, "It was intended that in case 
of injuries occasioned by any violation of the statute or by wilful 
failure to comply with any of its provisions the right of recovery 
should not depend upon the exercise of ordinary care in the per- 
son injured or be precluded by contributory negligence." To same 
effect, Bartlett v. Roach, 68 111., 174; Litchfield v. Taylor, 81 111., 
90. 

In Boyd v. Brazil Coal Co., 25 Ind., App. 157, where a statute of 
the same general import was in force, the decision reads, "A master 
who, under the revised statutes relating to the safety of miners 
owes his servant the duty of providing a safe place for him to work, 
is not relieved from liability for his negligence by the neglect of the 
servant or the servant's notice of danger or assumption of risk * * * 
We believe, however, that the maxim volenti non fit injuria or doc- 
trine of assumption of risk does not apply to a statutory duty im- 
posed on the master, and the continuing of the servant in the em- 
ploy of the master with knowledge of such breach of duty will 
not prevent a recovery for an injury suffered by such breach." To 
same effect, Hochstetter v. Coal Co., 8 Ind. App. 442. 

In Wisconsin a statutory duty was imposed on railway com- 
panies to fence their lands. A conductor remained in the employ 
of the defendant knowing that this duty was not performed, but 
the court held that this knowledge and acquiesence did not operate 
as a waiver by him of his rights to recover for injuries sustained 
through the want of a fence." "The deceased might well act," the 
court says, "upon the presumption that the defendant would pro- 
ceed to perform without unnecessary delay the duty which the 
statute imposed upon it." Quackenbush v. Ry., 62 Wis. 411. 

A statute in Tennessee provides that "Every railway company 
shall keep the engineer or fireman or some other person always 
upon the lookout ahead." The construction of this statute by the 
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courts of that State is to the effect that where an accident occurs 
by reason of the non-compliance on the part of the railway com- 
pany with the statutory regulation, the right of action in favor of 
the injured party is absolute, and that his contributory negligence 
is no bar, though it must be considered in mitigation of damages. 
Railroad v. Smith, 6 Heisk. 174; Same v. Walker, 11 Heisk. 383; 
Same v. Nowlin, 1 Lea 523. 

The authority for the same rule in Missouri may be found in 
Durant v. Lexington, 97 Mo., 62, where it was said, "Mere knowl- 
edge by the plaintiff of the failure of the defendant to have the 
protection required by law will not defeat an action for recovery 
of damages accruing from a non-compliance." 

On the other hand, the Factory Law of New York makes it 
obligatory upon employes to guard exposed gearings, and a woman 
twenty-one years of age was not allowed to recover for an injury 
sustained in the operation of an ungeared machine. "We are of 
the opinion," says the court, "that there is no reason, in principle 
or authority, why an employee should not be allowed to assume the 
obvious risks of the business as well under the Factory Act as other- 
wise. There is no rule of public policy which prevents an employe 
from deciding whether, in view of increased wages, the difficulty of 
obtaining employment, or other sufficient reasons, it may not be 
wise and prudent to accept employment subject to the rule of ob- 
vious risks. The statute does not deprive them of their free agency 
and right to manage their own affairs . Knisley v. Pratt, 148 N. Y. 
372. Upon the same theory the court proceeds in O'Malley v. South 
Boston Gas Co., 158 Mass. 135, when it says, "It would be an 
unwarranted construction of the statute, which would tend to 
defeat its object, to hold that laborers are no longer permitted to 
contract to take the risk of working where there are peculiar dan- 
gers from the arrangement of the place and from the kind and 
quality of the machinery used." Vide Grand v. Railroad, 83 Mich. 
564. An inspection of the case of Victor Coal Co. v. Muir, 20 
Colo. 320, which is cited in support of the theory, shows that the 
servant himself was a violator of the statute under which he sought 
protection, so that the case affords a meagre basis for the proposi- 
tion it is sought to sustain. Vide Birmingham v. Allen gg Ala. 359. 

It is submitted, that when a statutory duty is imposed on an 
employer for the protection of his servants, the better rule is that 
the servant does not waive compliance by the' master, and assume 
the resulting risk by continuing in the master's service. The prop- 
osition is submitted on the following grounds: First, that the 
master is placed under a positive statutory duty which the servant 
has a right to presume will be performed. Quackenbush v. Wiscon- 
sin Ry. supra; Railway Co. v. Archibald, 170 U. S. 665. Any dis- 
regard of this duty is not a mere omission, but a tort, as it is a 
direct violation of a positive law. The master is, therefore, guilty 
of a wrong before any injury accrues to his servant. It is contrary 
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to principle to allow the master to take advantage of his own wrong 
when the injury does acrue, because there may have been a tacit 
acquiesence in the master's wrong on the part of the servant. The 
master ought not to be allowed to rely upon his own neglect of 
duty as a defense against injuries arising from such neglect, es- 
pecially when the more manifest the neglect, the more certain the 
defense. Second, any other construction would be against public 
policy in that it would in effect nullify the statute. Durant v. Lex- 
ington, supra. The primary object of the statute is to secure proper 
protection to employes. If we adopt the doctrine of waiver, "the 
statute would furnish the employe little protection. The mere re- 
fusal of the owner to furnish the safeguards provided by the statute 
would then be sufficient to exonerate him from liability if the em- 
ploye continued in his employment and sustained injury." Hoch- 
stetter v. Mosley, supra. As satisfactorily elucidating the theory that 
the doctrine of assumption of risk, when applied to statutory duties, 
is contrary to public policy, we can do no better than quote from 
the opinion which first laid it down that the maxim volenti non fit 
injuria has no application to such duties. "An obligation imposed 
by statute," says Wills, J., "ought to be capable of enforcement with 
respect to all future dealings between the parties affected by it. 
As the result of past breaches of the obligation people may come to 
any agreement they like ; but as to future breaches of it there ought 
to be no encouragement given to the making. of an agreement be- 
tween A and B that B shall be at liberty to break the law which 
has been passed for the protection of A. Such an agreement might 
be illegal, although I do not hold this to be so. But it seems to 
me that if the supposed agreement between the deceased and the 
defendant, in consequence of which the principle of volenti non fit 
injuria is sought to be applied, comes to this, that the master em- 
ploys the servant on the terms that the latter shall waive the 
breach by the master of an obligation imposed on him by statute 
and shall connive at his disregard of the statutory obligation im- 
posed on him for the benefit of others as well as himself, such an 
agreement would be in violation of public policy and ought not to 
be listened to." Baddeley v. Granville, 19 Q. B. D. 423; see also 
Blamires v. Lancashire Ry., L. R. 8 Ex. 283 ; also Reno-Employers' 
Liability Acts, sec. 74, 178. 



